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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
VICTOR KEVIN VILLASENOR,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45257
Bingham County Case No.
CR-2008-10355

RESPONDENT'S BRIEF

Issue
Has Villasenor failed to establish that the district court erred by denying his Rule 35
motion for correction of an illegal sentence?

Villasenor Has Failed To Show Error In The District Court’s Denial Of His Rule 35 Motion For
Correction Of An Illegal Sentence
Villasenor pled guilty to felony DUI and the district court sentenced him to 10 years, with
six years fixed and suspended the sentence. (R., pp.62-64, 93-98.) In 2010, Villasenor violated
the terms of his probation and the district court revoked his probation, executed his underlying
sentence, and retained jurisdiction. (R., pp.143-45.) After a period of retained jurisdiction the
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district court relinquished jurisdiction.

(R., pp.146-47.)

Villasenor filed a motion for

reconsideration under Idaho Criminal Rule 35, which the district court denied. (R., pp.150-51,
156-57.) In 2015, Villasenor filed a “Motion To Vacate Illegal Sentence Pursuant To Rule
I.C.R. 35,” which the district court denied. (R., pp.161-67, 172-76.) In 2017, Villasenor filed
another motion to correct an illegal sentence, which the district court again denied. (R., pp.17897, 209-15.)
“[M]indful of the Idaho Supreme Court’s holding in State v. Clements, 148 Idaho 82
(2007) (holding an illegal sentence must be clear from the face of the record),” Villasenor asserts
that the district court abused its discretion by denying his Rule 35 motion because, he claims,
“the district court did not have jurisdiction” and his “Sixth Amendment right to counsel was
violated by his counsel’s deficient performance.” (Appellant’s brief, pp.3-5.) Villasenor has
failed to show error in the denial of his Rule 35 motion for correction of an illegal sentence.
Pursuant to Idaho Criminal Rule 35(a), a district court may correct a sentence that is
“illegal from the face of the record at any time.” In State v. Clements, 148 Idaho 82, 87, 218
P.3d 1143, 1148 (2009), the Idaho Supreme Court held that “the interpretation of ‘illegal
sentence’ under Rule 35 is limited to sentences that are illegal from the face of the record, i.e.,
those sentences that do not involve significant questions of fact nor an evidentiary hearing to
determine their illegality.” An illegal sentence under Rule 35 is one in excess of a statutory
provision or otherwise contrary to applicable law. State v. Alsanea, 138 Idaho 733, 745, 69 P.3d
153, 165 (Ct. App. 2003).
Idaho Criminal Rule 35 cannot be used as the procedural mechanism to attack the validity
of the underlying conviction. State v. McDonald, 130 Idaho 963, 965, 950 P.2d 1302, 1304 (Ct.
App. 1997). “[U]nder Rule 35, a trial court cannot examine the underlying facts of a crime to
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which a defendant pled guilty to determine if the sentence is illegal.” State v. Wolfe, 158 Idaho
55, 65, 343 P.3d 497, 507 (2015) (citations omitted). “Moreover, Rule 35’s purpose is to allow
courts to correct illegal sentences, not to reexamine errors occurring at trial or before the
imposition of the sentence.” Id. (emphasis original).
As noted by Villasenor’s appellate counsel, Villasenor’s Rule 35 motion asserted that his
blood draw was illegally obtained, and that his counsel was ineffective for not moving to
suppress the results of the blood draw. (Appellant’s brief, pp.3-5; see also R., pp.175-96.) It is
well settled, however, that a valid guilty plea, knowingly and voluntarily entered, is a judicial
admission of all facts charged and waives all non-jurisdictional defects and defenses. State v.
Coffin, 104 Idaho 543, 545, 661 P.2d 328, 330 (1983); Heartfelt v. State, 125 Idaho 424, 426,
871 P.2d 841, 843 (Ct. App. 1994); Odom v. State, 121 Idaho 625, 627, 826 P.2d 1337, 1339
(Ct. App. 1992). Villasenor entered a valid guilty plea on March 2, 2009. (R., pp.62-64.) In so
doing, Villasenor waived all non-jurisdictional defects and defenses.
The district court appropriately denied Villasenor’s Rule 35 motion for correction of an
illegal sentence, correctly concluding that Villasenor’s challenge to the legality of the blood draw
did not fall within the scope of a motion for correction of an illegal sentence pursuant to Rule 35.
(R., pp.209-15.) Villasenor has not shown that his sentence is illegal, nor has he shown any basis
for reversal of the district court’s order denying his Rule 35 motion. Therefore, the district
court’s order denying Villasenor’s Rule 35 motion should be affirmed.
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Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Villasenor’ Rule 35 motion.

DATED this 26th day of February, 2018.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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